Age Positive and Age Discrimination Legislation: A quick guide

This document is for the use of the OEEG and provides an overview of the implications of the new Employment Equality (Age) Regulations.
The Employment Equality (Age) Regulations 2006 make it unlawful to discriminate against workers, employees, job seekers and trainees because of their age.

Many companies will already be aware of the legislation and will be preparing for it.

Ageism is one of the most ingrained forms of discrimination. Earlier this month a survey of 1,843 adults over 16 by Age Concern found that, from the age of 55, people are almost twice as likely to have suffered age prejudice as any other form of discrimination. Gordon Lishman, Director General of the charity said, “Age Concern hears regularly from older people who are refused jobs, training, insurance and even medical treatment just because of their date of birth." (Pinsent Masons – Law Firm research in September 2005) There may be many actions or behaviours, previously experienced by the victims as acceptable – this does not mean that they are or that they should be allowed to continue. Employers are responsible for the behaviour of their staff when it comes to discriminatory behaviour. 

Who does it affect?
· All employers (private & public sector)

· Vocational training providers

· Trade unions

· Professional organisations

· Trustees

· Managers of occupational pension schemes

Main areas covered:

· Recruitment 

· Terms & conditions

· Promotions

· Transfers

· Dismissals

· Training

They do not cover the provision of goods & services

The Employment Equality (Age) Regulations regulations make it unlawful to act towards an individual on the grounds of age in the following ways:

· Discriminate directly against anyone – that is, to treat someone less favourably than others because of their age – unless objectively justified*

· Discriminate indirectly against anyone – that is, to apply a criterion, provision or practice which disadvantages people of a particular age unless it can be objectively justified*

· Subject someone to harassment

· Victimise someone because they have made or intend to make a complaint or allegation or have given or intend to give evidence in relation to a complaint of discrimination on grounds of age

· Discriminate against someone, in certain circumstance, after the working relationship has ended

* Objective justification – this refers to a pattern of evidence which can support the requirement to specify age as a reason for specific decisions.

Objective Justification

It requires real evidence to support any claim of objective justification, it cannot be made on assertion alone.

Both direct and indirect discrimination will be justified if it is:

· A proportionate means (of)?

· Achieving a legitimate aim

This means

· What you are doing must actually contribute to a legitimate aim, e.g. if your aim is to encourage loyalty then you ought to have evidence that the provision or criterion you introduce is actually doing so

· The discriminatory effect should be significantly outweighed by the importance and benefits of the legitimate aim

· You should have reasonable alternative to the action you are taking. If the legitimate aim can be achieved by less or non-discriminatory means then these must take precedence

What is a legitimate aim?

A legitimate aim might include:

· Economic factors such as business needs and efficiency

· The health, welfare and safety of the individual (including protection of young people or older workers)

· The particular training requirements of the job

Examples of how to improve processes:

· Introduce an equality policy and action plan

· Assess the make-up of your current employees/ trainees (identify whether there are imbalances in these and whether you need to take positive action to address these)

Exceptions & Exemptions

· Pay and other employment benefits based on length of service (up to five years is automatically exempt however more than five years and there needs to be an objective justification)

· Pay related to the National Minimum Wage

· Acts under statutory authority (i.e. age required to work behind a bar/ operate specific machinery etc)

· Enhanced redundancy

· Life assurance

· Occupational pension systems

Recruitment

Decisions about recruitment should be based on the skills required to do the job – ensure that those involved in the process are trained to make their judgements objectively and avoid stereotyping.

General application form

· Remove age/ DOB from main application form and instead include these details in the diversity form, to be detached from the main application but retained by the Human Resources Department 

· Remove requirements to specify periods and dates of employment or education

· Monitor decisions for evidence of age bias

Specific job description:

· Avoid any requirement for specific qualifications unless suitable equivalents are included (these are an indication of age as qualifications change over time and may or may not be relevant)

· Avoid any requirement for specific periods of experience (unless these can be objectively justified). For example, when specifying three years experience in a certain field – the question must be asked can it be objectively justified that those without three years experience the candidate would be any less capable of performing the job as well?

· When advertising positions ensure that they are not placed in publications which are aimed at specific age groups (unless positive action for balancing work force is undertaken)

· Consider how wording can influence people when applying for a position

Shortlist

· When drawing up a short list it is preferable to not make any reference to personal details

Interviewing

· Avoid using age based questions, for example asking a candidate how they would feel about managing people who were older or younger than them

Vocational Training

As well as training provided by employers for their own employees, the Employment Equality (Age) Regulations also cover organisations providing vocational education and training to the wider community. For the purpose of anti-discrimination law, all forms of vocational training including general education provision at further, higher and other adult education institutions are also covered.

Vocational training providers will not be able to set age limits or age related criteria:

· For entry to training

· In the terms under which they provide training, for example when offering help with costs to encourage participation among under represented groups of people

Promotion & Training

· Opportunities for promotion and training should be made known to all employees and be available to everyone on a fair and equal basis

· References for transfers should be fair and non-discriminatory (even on an informal or verbal basis)

· Job related training or development opportunities should be available to all employees regardless of age (monitoring should take place to ensure this)

· The style and location of training should be inclusive

· Age discrimination awareness training sessions should take place with all staff in attendance

· Managers need training to ensure that performance appraisals do not make reference to employees’ age, for example phrases such as “shows maturity for their age”, “continues to perform well despite their age” should be avoided

· Performance management should be consistent in measurement, for example allowing shortfalls in performance because an employee is nearing retirement may be discriminatory

· Managers need training to identify whether harassment or bullying is taking place, and whether or not a complaint is made, they need to treat the matter seriously and take action to eliminate the behaviour in question

Redundancy Selection

This area of management needs to be free of age discrimination, for example the  ‘last in first out’ concept or consideration of length of service could be discriminatory

(Get extra guidance on redundancy payments as the regulations around this have also changed)

Policies and procedures need to be reviewed for age bias 

· Sick absence

· Leave and holidays

· Discipline and grievances

· Transfers

· Flexible working

· Use of computers

· Ergonomic policies

Bullying and Harassment

Ensure, as with other areas of discrimination legislation, that staff do not engage in activities which could be considered intimidating, hostile, degrading, humiliating or offensive. Remember that it is not the intention of the perpetrator which defines whether a particular type of conduct is harassment but the effect it has on the recipient.

Examples 

· Inappropriate comments  - “over the hill”, “wet behind the ears”

· Offensive jokes

· Exclusion from informal groups such as social events 

Retirement

· Pension age is when an employee can draw down their pension: for many, but not all, it is also the time when they can retire if they wish.

· Retirement age is either the employer’s normal retirement age (if there is one) or the default retirement age of 65. (You do not have to set your own)

· Normal retirement age means the age at which the employer requires employees in the same kind of position as the employee to retire - ?

· The regulations set a default retirement age of 65 (to be reviewed in 2011). This means you can retire employees or set retirement ages in your company at or above 65. Retirements or retirement ages below the default retirement age will have to satisfy the text of objective justification.

· Employees have the right to request to work beyond 65 and you have a duty to consider their request. However, you can refuse without giving a reason, and their default reason for leaving would then be “retirement”

· You must inform the employee in writing of their intended retirement date and of their right to make a request to work beyond retirement age at least six months in advance (but no more that 12 months before the intended date)

· They must request to continue working not less that three months before the intended date (if they choose to do so)

· If you fail to inform them at least six months before their retirement date you may be liable for compensation, and you have an ongoing duty up until two weeks before the retirement dismissal to inform the employee both the intended date and their right to request working longer. Failure to do this will make the dismissal automatically unfair.
Useful sources of additional information

For advice and guidance on any of these issues please contact the ACAS Helpline on 08457 474747 and request their booklet:

Age and the Workplace (A guide for employers / A Guide for Individuals)

Or download it using the following:

http://www.acas.org.uk/media/pdf/s/3/Age_and_the_Workplace.pdf
For more information:

ACAS

http://www.acas.org.uk/index.aspx?articleid=350&detailid=1042
(Got to the main website: www.acas.org.uk select A-Z listings and choose Age discrimination)

Department of Trade and Industry website: http://www.dti.gov.uk/employment/discrimination/age-discrimination/index.html
(Go to the main website: www.dti.gov.uk - place Age Discrimination into search)

Age Positive website

www.agepositive.gov.uk
Sussex Learning & Skills Council: David Jackson – Adult Learning Tel: 01273 783555

